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Necessity and Proportionality as the Two Pillars of Achieving Balance in Criminal Legislation
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Abstract

This study examines the role of the principles of necessity and proportionality in achieving balance within criminal
legislation, through analyzing their constitutional foundations and applications in Moroccan and comparative
criminal law. The research addresses a central issue: how to reconcile the protection of individual rights and
freedoms with the requirements of public interest and public order.

The study concludes that the principle of necessity constitutes a fundamental limitation on legislative authority, as
no conduct should be criminalized nor any right restricted unless it is required to protect a constitutionally
recognized social interest, and provided that the harm is real and significant. Furthermore, the principle of
proportionality ensures a rational and balanced relationship between the seriousness of the »,> and the severity
of the penalty, thereby promoting criminal justice and preventing legislative arbitrariness.

The research emphasizes that achieving balance in the criminal justice system requires the integration of both
necessity and proportionality at the legislative, judicial, and enforcement levels, under the supervision of
constitutional review. It also highlights the importance of strengthening the constitutional grounding of these
principles within the Moroccan legal system to ensure effective protection of rights and freedoms.
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L'article 8 concerne l'utilité sociale, la Iégalité et la proportionnalité des peines, Cette disposition fonde aussi le principe de la non-rétroactivité de la loi pénale,
La Constitution de 1791 établira un code pénal issu des principes de la Déclaration: les peines seront inscrites et lieront presque totalement le juge, Ce code
pénal sera rationnel, classera les peines en fonction des comportements, et sera doté d’une tarification trés précise. Aujourd'hui, on considére I'individualisation
de la peine en fonctions des qualités du délinquant. L'article 8 confére aussi au droit pénal le réle de défendre la société: on ne doit donc réprimer que les
comportements qui lui portent atteinte. Aussi la peine doit étre proportionnée a l'infraction commise a l'encontre de la société: I'ancienne hiérarchie des
répressions de 'Ancien Régime est ainsi réduite a néant.
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