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Marital Rape in Tunisia Between Legislative Silence and the Boldness of the Court of Cassation (Commem‘ary on
Court of Cassation Decision No. 2024/63244-63253 dated 01 October 2024)in Light of the Limited Boldness of

the Moroccan Court of Cassation
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Abstract

This article examines the issue of marital rape in Tunisia in the context of legislative silence despite Law No. 58 of
2017 on violence against women. It focuses on the legal question of whether courts may extend the concept of
rape to the marital relationship based on the absence of consent without violating the principle of legality. The
analysis of a ruling of the Cour de cassation tunisienne shows a shift toward a consent-based definition of rape and

a more expansive judicial interpretation aligned with contemporary criminal policy.
From a comparative perspective, the article contrasts this approach with the more traditional Moroccan
framework, where rape under Article 486 of the Penal Code does not explicitly cover marital rape, and where the
Cour de cassation du Maroc adopts a more cautious stance. The article concludes by questioning the limits of

judicial interpretation in filling legislative gaps.
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